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THE DOCTRINE AS TO THE EMPLOYMENT OF AN INDE- 
PENDENT CONTRACTOR. 



I have been asked by the editor of this journal to supply a few 
comments upon the recent decision in the case of the Norfolk & 
Western Railroad v. Stevens, and the editor's effort to reconcile the 
irreconcilable contained in his editorial on that decision, 5 Va. Law 
Reg., pp. 605, 633. The editorial contrasts the decision in the Stevens 
case with the decision in Richmond^ etc. St. R. Co. v. Moore, 94 Va. 
493; 3 Va. Law Reg. 572. The first related to the death of an em- 
ployee of the railroad who was killed while his train was passing over 
its roadway at a point where the substitution of a new bridge for an 
old bridge was being attempted without interrupting the traffic upon 
the road. The work of substitution was being done by a competent 
engineer, the Pho3nix Bridge Company. In the Moore case a boy was 
killed when attracted to the park of the street railway company by 
the giving of a balloon ascension. The balloonist was shown to have 
been equally as competent in the performance of his duties as was 
the Phoenix Bridge Company for its work ; that on the occasion result- 
ing in the death of the child he had used the precautions that were 
customary, and that this experienced aeronaut had never before given 
an exhibition resulting in damage to anyone. 

In the first mentioned case the doctrine of an independent contractor 
was applied, and the owner of the bridge, the railroad, was relieved 
of the responsibility of the death of its employee; in the other case 
the doctrine of an independent contractor was held not to apply, and 
the street railway was mulcted in damages. It is an invidious task to 
criticise the decisions of our highest court. I trust I may be forgiven 
when I, though one of the disappointed counsel, admit the soundness 
of the decision in the Moore case. Frankness in admitting the sound- 
ness of that decision savors of criticism of the Stevens case. The two 
cannot stand together unless common law decisions are to follow the 
alleged maxim of equity as to the length of the chancellor's foot being 
a proper measure of justice. 
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The editor calls attention to the danger of the principle announced 
in the Stevens case, and shows that railroad companies may by its ap- 
plication rid themselves of liability for insufficient appliances as well 
as for defective roadway. The logical effect depicted in the editorial 
has been foreseen by Judge Daniel in Va. Cent R. Co. v. Sanger, 15 
Gratt. 230, 237-238. To quote his language, 

" It would seem to me to follow further, that where a railroad company, whilst 
using its track for the carriage of passengers, engages in a work to be done on its 
road, and in the immediate proximity of it* track, negligence in the performance 
of which would, in the estimation and opinion of cautious persons, involve the 
hazard of obstruction to the passage of its cars, it would be just as incompetent 
for them, in the case of an accident to a passenger caused by an obstruction aris- 
ing from negligence in the performance of such work, to show merely that they 
had placed the work in the hands of a contractor, and that the obstruction was 
caused by the carelessness of one of his employees, as it would be for them, in 
the case of an accident to a passenger, arising from a want of care or skill in the 
management and conduct of the train, to show that such management and con- 
duct had been let out to a contractor, and that the accident was due exclusively 
to the carelessness of one of his employees." 

In the case just quoted from (where an independent contractor for 
ballasting the road put an obstruction too near the track, causing in- 
jury to a passenger) the application of the doctrine of an independent 
contractor, so as to allow the railroad to escape liability, was denied. 
Mr. Patterson, it is proper to say, criticises the decision and approves 
the language of Lord Westbury in Daniel v. Midland Railway, 6 App. 
Cas. 740. See Patterson's R'way Ace. Law, pp. 129-30. The like 
view seems to be entertained by the editor of the Register, when he 
suggests that the cases to which the principle of an independent con- 
tractor are applicable are those "where the particular duty is one 
which those engaged in business of that character do not ordinarily 
perform and are not ordinarily equipped to perform." The language 
of Lord Westbury enunciating the same view is: 

"The ordinary business of life could not go on if we had not a right to rely 
upon things being properly done when we have committed and entrusted them to 
persons whose duty it is to do things of that nature, and who are selected for the 
purpose with prudence and care, as being experienced in the matter, and are held 
responsible for the execution of the work. Undoubtedly it would create confu- 
sion in all things if you wore to say that the man who employe others for the 
executiou of such a work, or the man who is a patty to the employment, has no 
right whatever to believe that the thing will be done carefully and well, having 
selected, with all prudence, proper persons to perform the work, but that he is 
still under an obligation to do that which, to him in many cases, would be im- 
possible, namely, to interpose from time to time in order to ascertain that that 
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was done correctly and properly, the business of doing which he had rightfully 
and properly committed to other persons." 

If this is the proper test, the decision in the Moore case was erro- 
neous. If there is one thing that a street railway company " does not 
ordinarily perform and is not ordinarily equipped to perform," it is 
giving balloon ascensions. This is peculiarly the work of an expert. 
But can the same be said of the act of allowing a railroad train, as in 
the Stevens case, to run over a bridge whilst in the process of sub- 
stitution ? 

The editor of the Register remarks of the Moore case, "If the 
defendant in that case had offered proof that it was customary for 
street railways when employing aeronauts to permit them to make 
their ascensions in their own way as independent contractors, and had 
thus sought to escape liability, the court would doubtless have listened 
with scant patience to such a defence." The decision shows that the 
argument was treated with scant courtesy, but the fact is that it is 
just as customary for street railways to leave the management of such 
ascensions to experienced aeronauts as it is for steam railroads to leave 
the building of its bridges to experienced bridge builders. The Moore 
case was decided April 1, 1897. Just a year after the decision in the 
Moore case, April 1, 1898, we find that the Supreme Court of Massa- 
chusetts approved this decision, in a case where a party was injured 
by a shattered bullet, although the manager had provided a butt to 
receive the bullets. The fact that the exhibition was provided and 
conducted by an independent contractor was held, under the circum- 
stances of this case, not to relieve the street railway. Tlwmpson v. 
Lowell etc. Street Railway, 40 L. R. A. 345. 

But in June of the same year the Maryland Court of Appeals held 
as follows: "The proprietor of a public resort who employs an inde- 
pendent contractor to make a balloon ascension to attract visitors is 
not liable for injury to a visitor by a pole which fell because of the 
negligence of the balloonist, while he was endeavoring to raise the 
pole for use in inflating the balloon." The case of Conradt v. Clauve, 
93 Ind. 476, 47 Am. Rep. 388, which was similar in its facts to the 
Thompson case above cited, was distinguished on the ground that the 
danger from target practice was a concealed danger of which the owner 
of the grounds was bound to notify his visitors. The court's attention 
was also called to the Moore case so recently decided by the Virginia 
court, but it refused to follow it. Smith v. Benich (Md. ), 42 L. R. 
A. 277. In all these cases, it will be noticed that the argument is 
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implied, if not expressly used, that it was customary to treat the givers 
of these entertainments as independent contractors. 

A recent decision of the Supreme Court of Ohio furnishes a strong 
answer to the editorial suggestion that the doctrine of an independent 
contractor should be determined by the fact whether the work is one 
ordinarily performed by the owner of the premises or not. The case 
was one where the owner of a building, destroyed by fire, was ordered 
to take down the walls, and employed a contractor for the purpose. 
The owner was held liable to one injured by the pulling down of the 
walls. The court said : 

"It is urged as unreasonable that one who has work to perform, that he him- 
self cannot perform from want of knowledge or skill, should be held liable for 
negligence of one whom he employed to do it, since, if he did reserve control, it 
would avail nothing, from his own want of knowledge or skill. There is seem- 
ing force in this, but only so. It is not agreeable to the principles of distributive 
justice; for it is equally a hardship that one should suffer loss by the negligent 
performance of work which another procured to be done for his own benefit, and 
which he in no way promoted and over which he had no control. Hence, where 
work is to be done that may endanger others, there is no real hardship in holding 
the party for whom it is done responsible for neglect in doing it. Though he 
may not be able to do it himself, or intelligently supervise it, he will nevertheless 
be the more careful in selecting an agent to act for him. This is a duty which 
arises in all cases where an agent is employed, and no harm can come from stimu- 
lating its exercise in the employment of an independent contractor, where the 
rights of others are concerned." Covington etc. Bridge Co. v. Sleinbrock, 50 Cent. 
L. J. 162. 

Even if there are cases which the rule proposed by the editor of the 
Register would cover, yet neither the Moore case nor the Stevens 
case is such. The specific act of negligence in the Moore case was 
allowing a pole forty feet in length to fall without having previously 
erected barriers to keep the crowd back. No one would say that the 
care required was not within the resources of the street railway. A 
few yards of barbed wire would have prevented danger ensuing from 
the act of dropping the pole. In the Stevem case the accident ' ' was 
due to the removal of the false work before a sufficient number of 
rivets had been put into the new bridge to sustain the train." It 
would seem that the civil engineer of a railroad could easily have de- 
termined this problem, and that it was gross negligence for the rail- 
road not to have its own officer present to decide such a question; and 
it would have been but just to have held the railroad liable if it per- 
mitted the train to go over before all doubt as to the strength of the 
structure was removed. Humanity, if not law, required this much at 
its hands. 
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There are other points of just criticism which can be made on the 
Stevens case. The court says: "It is shown in the evidence (1), 
That it is the general custom of railroad companies to construct 
bridges as was done in this case, and (2) That it is not an essentially 
hazardous undertaking." The numerals are the writer's. The editor 
of the Register, as well as the quotation given from the Sanger case, 
has clearly pointed out the danger of allowing "custom" to deter- 
mine the question of legal liability. Is the second part of the sen- 
tence in the Stevens case, viz: that it is not an essentially hazardous 
undertaking, sound ? One can hardly imagine an undertaking more 
likely to result in damage than to run a railroad train over a partly 
erected bridge. Such was the decision of the jury, since they found 
for the plaintiff. Was not the question of whether the undertaking 
was hazardous or not pre-eminently one for the jury ? The jury hav- 
ing so found (we speak without having seen the record), how could 
the appellate court hold otherwise, under the strict rule of a demurrer 
to evidence ? On this point we find that our court held in the Sanger 
case, that it was for the jury to enquire whether there was not danger 
in the work, arising from the mode and manner in which it was done; 
whether the company did not know, or by the exercise of proper dili- 
gence might not have ascertained, the existence of such danger; and 
whether they had used due care and foresight in guarding against it; 
and if it has failed in this, the company is responsible for the injuries 
notwithstanding the employment of an independent contractor. 15 
Gratt. 239-40. 

Is there then no true test by which counsel, when consulted, can 
determine the correctness of the application of the doctrine of an in- 
dependent contractor ? The true test has been furnished by a great 
judge, though its application to the facts of the particular case is not 
always easy. Chief Justice Cockburn (afterward Lord Cockburn), in 
Bower v. Peate, 1 Q. B. Div. 321, 326, thus states it: 

" A man who orders a work to be executed from which, in the natural course 
of things, injurious consequences to his neighbor must be expected to arise, unless 
means are adopted by which such consequences may be averted, is bound to see 
to the doing of that which is necessary to prevent mischief, and cannot relieve 
himself of his responsibility by employing some one else, whether it be the con- 
tractor employed to do the work from which the danger arises or some indepen- 
dent person, or to do what is necessary to prevent the act he has ordered done 
from becoming unlawful." 

Applying this test to particular cases will make the principle clearer. 
When the defendant railroad in the Stevens case handed over to its 
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contractor the work of substituting one bridge for another whilst its 
trains continued to run over that part of its roadway, it was un- 
doubtedly turning over to the contractor work from which mischievous 
consequences would arise unless precautionary measures were adopted. 
This is conclusively established by the elaborate provisions of the con- 
tract. As such precautions were necessary to avoid injury to others, 
the railroad should not have been allowed to escape liability by its 
plea that it had entrusted the work to an independent contractor. 

In the Moore case, it was necessary, in giving the balloon ascension, 
to drop a pole forty feet in length, and injury to some one in the crowd 
was likely to ensue unless precautionary measures were taken to pre- 
vent accident. The street railway company was therefore properly 
held liable, and the plea of the employment of an independent con- 
tractor was disregarded 

On the other hand, A is adding a third story to his house, which 
work he has entrusted to an independent contractor, and whilst the 
work is going on he invites several gentlemen to dine with him. 
While they are leaving his house, an employee of the builder lets a 
brick fall, or one of the poles of the scaffold drops and injures one of 
the guests. Of course, there are instances where the host is responsi- 
ble for a guest leaving his house with a brick in his hat, but this is not 
one of them. Here the work which is to be done is one from which, 
if properly done, no injurious consequences can arise. Hence, the 
plea of an independent contractor would be good. Again, the em- 
ployee of the contractor is employed to put bricks in the owner's wall, 
not on the head of one of his visitors. The owner should not be held 
responsible for an injury which is collateral and flows from the negli- 
gent act of the contractor's servant alone and is not one that might 
have been anticipated as a direct or probable consequence of the per- 
formance of the work contracted for. There are cases that hold other- 
wise, where the house abuts on the highway and a wayfarer is injured. 
Halliday v. Telephone Company (1899), 2 Q. B. 392; Penny v. 
Council (1898), 2 Q. B. 212, 217. They hold that where the work 
is being done in a place where the public are in the habit of passing, 
the owner cannot escape liability by seeking to throw the blame on 
the contractor. 

We conclude then: 

1. If the work is such that mischievous consequences will arise un- 
less precautionary measures are adopted, the owner of the premises is 
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liable, though he has employed an experienced contractor and though 
the owner is himself unskilled in the particular work to be done. 

2. If the work is one that, if properly done, no injurious conse- 
quences are likely to arise, the owner is protected from liability by the 
employment of an experienced contractor. 

3. If the resulting injury is collateral to the main work and flows 
from the negligent act of the employee alone, and is not one that might 
have been anticipated as a direct or probable consequence of the per- 
formance of the work contracted for, the contractor but not the owner 
of the premises is liable. 

Lord Cockburn's statement of the rule is the clearest and most 
pointed to be found, yet, when the facts of each case are tested by it, 
the wise utterance of the Commander of the ' ' Cautious Clara ' ' recurs 
to one's mind as descriptive of the principle announced by Lord Cock- 
burn — "The bearings of this observation lays in the application 
on it." Wyndham R. Meredith. 

Richmond, Va. 



■WHEN RIGHT TO CLAIM HOMESTEAD EXEMPTIONS 

CEASES. 



When a householder, has regularly set apart the homestead exemp- 
tion, his right to claim the same continues until his death, notwith- 
standing he may cease to be a householder in the technical sense of 
the term. Although he may cease to be the "head of the family," 
yet he may still hold the homestead for the benefit of himself. Such 
was the decision of our Supreme Court of Appeals in Wilkinson v. 
Merrill, 87 Va. 513. 

The soundness of the decision in Wilkinson v. Merrill has been 
questioned by the Virginia bar. The decision in the case was based 
upon the homestead article in the Constitution of Virginia. 

Section 3649 of the Code of Virginia provides that the right to 
claim the exemption shall cease when a person ceases to be a house- 
holder. The first clause of the section reads thus: 

"When any person, entitled as a householder to the exemption provided for 
in section thirty six hundred and thirty, ceases to be a householder, or when any 
person removes from this State, his right to claim or hold any estate as exempt 
under the provisions of this chapter, shall cease." 

This section and the law as laid down in Wilkinson v. Merrill are 



